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Order No. T / 8947 / 2019 -  3 dated 17/08/2019: This is a clarification issued under 

Kerala General Sales Tax Act, 1963. Issues raised for clarification were the rate of tax on 

FMFL excluding Beer and Wine, imported Beer and Wine sold in the resort of the 

applicant in the following situations:- 

(a) applicant directly imports FMFL by paying Customs Duty; 

(b) applicant procures FMFL, Wine and Beer from liquor suppliers who import FMFL 

and clears it by paying customs Duty by utilizing the SFIS scrips provided by the 

applicant; 

(c) the applicable rate of tax on Beer imported by paying customs Duty and sold in 

the resort in bottles; 

It is ruled that payment of Customs Duty by utilizing SFIS scrips does not make any 

difference to the tax payable on sale of above commodities. It is held that FMFL and 

imported Beer will be taxed at 80% and imported wine is liable for tax at 27%. 
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FEMA Updates for the month of December 2019 

Contributed by  

CA G. Murali Krishna 

gmk@grandhiandassociates.in  

I. Amendments to the permitted usage of SNRR (Special Non Resident Rupee) Accounts  

Vide FEM (Deposit) (Third Amendment) Regulations, 2019 (Notification No. FEMA 5 

(R)/(3)/2019-RB), dated 13th November, 2019,  Foreign Exchange Management (Manner of 

Receipt and Payment) (Amendment) Regulations, 2019 (Notification No. FEMA 

14(R)/(1)/2019-RB), dated 13/11/2019 and AP (DIR Series) Circular No. 09, dated 

November 22, 2019,  RBI has amended the permitted use of SNRR Account.   With this, 

SNRR accounts can now be opened by persons resident outside India for External 

Commercial Borrowings in INR, Trade Credits in INR and Trade Invoicing (Import and 

Export) in INR.  In case of entities established in IFSC (International Financial Services 

Centre, Gujarat), SNRR can be opened for business related transactions outside IFSC like 

administrative expenses, government incentives, etc.  

The tenure of SNRR accounts is fixed to be for seven years beyond which it shall not 

continue.  However, such period limitation is now removed in case SNRR account is opened 

for above mentioned purposes.   

In case of deceased SNRR account holder, the amounts due or payable to such account 

holder were erstwhile permitted to be credited to only NRO account of such account 

holder’s nominee.  Now it is permitted to be credited to NRE account of such nominee or 

direct remittance outside India through normal banking channels.   

The above changes were brought in to promote the usage of INR products by persons 

resident outside India.   

For more details, please refer the original notifications/ circulars referred above. 

II. Re-export of unsold rough diamonds from Special Notified Zone (SNZ) of Customs 

without Export Declaration Form (EDF) formality 

 

RBI vide A.P. (DIR Series) Circular No. 10, dated 22/11/2019, has made certain 

amendments to the export regulations related to re-export of unsold rough diamonds from 

SNZ with requirement of EDF. 

 

In order to facilitate re-export of unsold rough diamonds imported on free of cost basis at 

SNZ, it was clarified in July 2015 that the unsold rough diamonds, when re-exported from 

the SNZ (being an area within the Customs) without entering the Domestic Tariff Area 

(DTA), do not require any EDF formality. 

 

It was also clarified that entry of consignment containing different lots of rough diamonds 

into the SNZ should be accompanied by a declaration of notional value by way of an invoice 

and a packing list indicating the free cost nature of the consignment. Under no 

circumstance, entry of such rough diamonds is permitted into DTA. 

 

However, for the lot/ lots cleared at the Precious Cargo Customs Clearance Centre, 

Mumbai, Bill of Entry shall be filed by the buyer. AD bank may permit such import 
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payments after being satisfied with the bona-fides of the transaction. Further, AD bank 

shall also maintain a record of such transactions. 

Now the facility is extended to the lot / lots cleared at the centres which are duly notified 

under the Customs Act 1962 specified by CBIC in addition to Precious Cargo Customs 

Clearance Centre mentioned above.   

 

For more details, please refer the original circular referred above. 

III. Update on Compounding Orders issued under FEMA Regulations 

a. M/s Uipath Business Solutions India Private Limited 

Regulation Paragraph 2 of Schedule 1 to Notification No. FEMA 20 (R)/2017- 

RB, dated November 07, 2017  

Contravention Allotment of shares to non-resident prior to receipt of 

consideration 

Date of Order October 10, 2019 

Amount of 

Contravention 

₹ 99,75,000/- 

Compounding Fee ₹ 99,888/- 

b. M/s Xiaomi Technology India Private Limited 

Regulation Para 8, 9(1)(A) and 9(1)(B) of Schedule 1 to Notification No. 

FEMA 20/2000-RB dated May 3, 2000 

Contravention (i) Excess share application money was refunded beyond  180 

days from the date of receipt of inward remittance 

(ii) Delay in reporting of receipt of foreign inward remittance 

(iii) Delay in submission of Form FC-GPR 

Date of Order October 22, 2019 

Amount of 

Contravention 

₹ 61,25,000 /- 

Compounding Fee ₹ 25,000 /- 

c. M/s Metacube Software Private Limited 

Regulation Paragraph 9(2) of Schedule-1 to Notification No. FEMA 20/2000-

RB dated May 03, 2000 and corresponding regulation 13.1(3) of 

Notification No. FEMA 20(R)/2017-RB dated November 07, 2017 

Contravention Delay in filing of FLA Return beyond due dates specified by RBI in 

this behalf.  

Date of Order October 29, 2019 

Amount of 

Contravention 

Not Ascertainable 

Compounding Fee ₹ 20,000 /- 

 



GST REFUND PROCEDURE UNDER GST LAW 

By CA Annapurna Kabra 

Under the erstwhile taxation regime, the refund was onerous area for the tax applicant and the 

tax administrators. When GST was implemented it was expected that there will be effective and 

efficient mechanism put in place for issuing the refunds. The Government has assured the 

hassle-free refund process on the primer of the GST law in the country. In the initial period the 

tax payers were not able to apply for refund as there were technical issues in the GST portal. 

Later multiple circulars were issued to allow for manual filing and processing of refunds as a 

stop gap arrangement by inserting Rule 97A of CGST Rules 2017.  The following is the gist of 

latest detailed circular (125/44/2019-GST dated 18
th

 November 2019) on refund procedures 

under the GST law. 

 With effect from 26.9.2019 the different types of refund shall be filed in Form GST RFD-

01 on the common portal and will be processed electronically 

 Form GST RFD-01 shall be filed along with other documents/Invoices (Four document) of 

each maximum size of 5MB. 

 The Refund application or any other documents is not required to be filed manually to 

the Jurisdictional officer 

 The ARN will be generated only after the applicant has completed the process of filing 

the Refund application along with supporting documents and debited in Electronic 

credit/cash ledger. The Acknowledgement in GST RFD-02 or deficiency memo in GST 

RFD- 03 would be issued electronically.  

 Deficiency memo cannot be issued on the ground that applications are received in 

wrong jurisdiction. The proper jurisdiction should process the final order in FORM RFD-

06/ FORM RFD-05. Refund claims can be made only after filing all the Returns (GSTR 3B/ 

GSTR-1) 

 The applicant should give letter of undertaking that refund sanctioned will be paid back 

if conditions under section 16(2) or 42(2) is not fulfilled. The Refund application can be 

filed for a tax period or by clubbing successive tax periods. It should not be spread to 

different financial years. If the deficiency memo is issued the refund application will not 

be further processed and fresh application has to be filed. The credit/Cash debited shall 

be recredited without Form GST PMT -03 

 The Applicant should rectify the defects and file fresh applications. The proper officer 

shall not serve deficiency memo unless original deficiency memo is rectified. Such 

applications should be filed within two years from the relevant date. Provisional Refund 

will be sanctioned as per Rule 91 and final sanction of refund shall be made as per Rule 

92 of CGST Rules. 

 In case officer is satisfied with the documents then it can be sanctioned within seven 

days and issue RFD-06 and then RFD-04 is not required for sanction of 90%. The proper 

officer can issue Show cause notice for wrong sanction or wrong claim of Refund. Form 

GST RFD-08 and GST RFD-06 are to be considered as adjudicating order or order for 

rejection of refund  



 No adjustment or withholding of refund shall be applicable for the refund which has 

been provisionally sanctioned. Rather the proper officer should sanction fully and can 

recover the amount from the amount so sanctioned. 

 In case of Export of goods without payment of tax, the shipping bills details will be 

checked through ICEGATE Site. The proper officer shall check Form GSTR 3B and GSTR -1 

and refer the 26/26/2017 circular. 

  In case of rejection of Refund claim due to ineligibility of input tax credit the proper 

officer can issue SCN in FORM GST RFD-08 and accordingly it shall be adjudicated by 

issuing RFD-06. The Proper officer shall issue DRC-07 for recovery of wrong refund claim 

or can ask the applicant for voluntary payment through DRC-03. Then the proper officer 

shall order for rejected amount to be recredited to electronic credit ledger. 

 For the tax periods from 01.7.2017 to 30.6.2019, the registered person shall be allowed 

to file refund application in case of export of services with payment of tax or Zero-rated 

supplies to SEZ on payment of IGST. The applicants have shown in Table 3.1(a) of GSTR 

3B instead of table 3.1(b) of GSTR 3B but correctly shown in GSTR-1. Therefore, system 

was not allowing because of wrong disclosure in Tables of GSTR 3B and accordingly the 

relief has given to such applicants to file the refund claim subject to the condition that 

refund claim should not be more than aggregate amount as mentioned in Table under 

columns.   

 The disbursement of refund under different tax heads by central officers and state 

officers was causing undue hardship to refund applicants. In order to facilitate the 

refund process, If the case is assigned to centre, it is decided that sanction order and 

payment order under all tax heads shall be issued by central tax officers. Similarly, in 

case the Refund application assigned to state officers, it is decided that sanction order 

and payment order under all tax heads shall be issued by state tax officers.     

 If the bank Account details are invalidated, the error message is transmitted to the 

common portal. It can be rectified by filing non-core amendment in Form REG-14. The 

updated bank details will be reflected in drop down menu on the dashboard. The proper 

officer will be able to issue the payment order in Form GST RFD 05 only after bank 

account is validated. 

 Interest at 6% will be paid if the refund is not paid within 60 days from date of receipt of 

acknowledgement. It is also stated that adjustment of refund amount against any 

outstanding demand under the existing law can be done. 

 The proper officer will verify GSTR -2A as an evidence for verification of Input Tax credit. 

Invoices are not required to be uploaded. Only self- certified invoices are required 

where not declared in GSTR 2A but has been claimed as eligible input tax credit as per 

Rule 36(4) of CGST Rules 2017 

 With reference to section 54(3) of CGST Act, if a supplier avails drawback in respect of 

duties rebated under customs and Central excise duties drawback rules 2017, he shall 

be eligible for refund of unutilized input tax credit of taxes. Refund of eligible credit on 

account of state tax shall be available if the supplier of goods or services or both has 

availed drawback in respect of central tax. 



 Certain supplies have been notified as deemed exports. Either the recipient or supplier 

can apply for Refund. In case Refund is claimed by the supplier, the documentary 

evidences like undertaking that recipient has not claimed refund and shall not avail any 

input tax credit on such supplies. Even the recipient can claim refund stating that ITC is 

not availed on Invoices and Refund only for those invoices which are detailed in 

statement 5B and also declare that supplier has not claimed refund on those invoices. 

The procedure regarding supplies from DTA under deemed export needs to be complied 

as per circular 14/14/2017-GST dated 6.11.2017. 

 The Exports of Goods or Services without payment of IGST by furnishing of letter of 

Undertaking (LUT) is eligible as exports, even though the exports are made before filing 

the Letter of Undertaking. 

 In certain instances, exporters have been asked to pay IGST and then claim refund 

where the goods are not exported within three months from date of export. It has been 

directed to jurisdictional commissioner to grant extension of time limit for export. The 

same principle is applicable for export of services also. 

 As per circular when a person intending to export under LUT is required to give self- 

declaration that he is not prosecuted.  Therefore, asking for such self-declaration in 

every export under LUT is not required. 

 During the process of refund claim, the value of the goods declared in the GST Invoice 

and the value in the corresponding shipping bill/bill of export should be examined and 

the lower of two values should be considered while calculating the eligible amount of 

refund.              

 It is not mandatory to submit the proof of realization of export proceeds for processing 

of refund claims related to export of goods. It is the requirement in case of exports of 

services. 

  In case of Zero-rated supply of exempted/Non-GST goods, the requirement for 

furnishing bond or LUT cannot be insisted. 

 Refund of unutilized input tax credit is allowed in zero rated supplies made without 

payment of tax and inverted duty structure. The transitional credit pertaining to 

erstwhile law cannot be treated as part of Net Input Tax credit and no refund of such 

unutilized transitional credit is admissible. 

 The exporters who are receiving capital goods under EPCG scheme through imports or 

through domestic procurements are eligible to claim refund and not hit by sub rule 

96(10) of CGST Rules 2017. 

 It has been clarified for the formula of Inverted duty structure that where there are 

multiple inputs attracting different rate of taxes, the Net ITC covers the ITC availed on all 

inputs in the relevant period irrespective of their rate of tax. 

 In case of TDS and TCS if excess amount has been credited to the electronic cash ledger 

of deductee, the deductee can adjust the same while discharging his output liability or 

can claim refund of excess balance in electronic cash ledger 

 In case of Refund of IGST paid on goods exported out of India, the shipping bill is 

deemed to be an application for Refund but it is deemed to be filed only when export 

manifest or export report is filed and applicant has filed the return in Form GSTR 3B and 



furnished in GSTR-1 of the relevant period. Upon receipt of the information from 

common portal the custom system process the claim for refund and an amount equal to 

IGST paid in respect of such export is electronically credited to the bank account of the 

applicant. 

 Exporter will be eligible to take credit of tax at 0.5%/1% paid by him. The supplier who 

supplies at above concessional rate is also eligible for refund under inverted duty 

structure. The Exporter of such goods is eligible to export the goods only under 

LUT/bond and cannot export on payment of IGST. 

 The Input Tax credit of Invoices issued in previous months and availed in current month 

cannot be excluded from the calculation of the refund amount for the current month.  

 The above circular has clarified on practical instances which were confronted during 

applying Refund from the Refund Authority. The Processing of timely GST Refunds will 

release blocked working capital and facilitate trade to the registered persons. Therefore, 

the Refund Authority should not hold the refund because of non-technical or minor 

procedural lapses and should release the refund hastily.  

 

 

 

 



GST UPDATES 

1. Clarification regarding optional filing of annual return under 

Notification No 47/2019-CT dated 09th October, 2019 -  

 

 Tax payers who fall under composition scheme and regular tax payers 

whose aggregate turnover in a financial year does not exceed two 

crore rupees may at their own option file GSTR 9A and GSTR 9 

respectively for the financial years 2017 18 and 2018 19 before the 

due date prescribed for filing annual returns. In case such tax payers 

do not file before the due dates it shall be deemed that such returns 

have been filed before the due dates. Hence, after the due date of filing 

annual returns for FY 2017 18 and 2018 19 the common portal shall 

not permit furnishing of annual returns (both GSTR 9A and 9) for the 

said periods.  

 In case any short payment of tax or ineligible availment of tax is found 

by those tax payers after due date for furnishing annual returns, such 

tax payers may pay the short paid taxes or wrongly availed credits 

through Form GST DRC-03 available in the common portal. 

 

2. Generation and quoting of Document Identification Number (DIN) on 

any communication issued by the officers of the Central Board of 

Indirect Taxes and Customs (CBIC) to tax payers and other concerned 

persons - Circular No. 122/41/2019-GST dated 05-11-2019 

 

 The Board in exercise of its power under section 168(1) of the CGST 

Act, 2017/ Section 37B of the Central Excise Act, 1944 directs that 

no search authorization, summons, arrest memo, inspection notices 

and letters issued in the course of any enquiry shall be issued by any 

officer under the Board to a taxpayer or any other person, on or after 

the 8th day of November. 2019 without a computer generated 

Document Identification Number (DIN) being duly quoted prominently 

in the body of such communication. The digital platform for 

generation of DIN is hosted on the Directorate of Data Management 

(DDM)'s online portal "cbicddm.gov.in". 

 Exceptions : The exigent situations in which a communication may be 

issued without the electronically generated DIN are as follows:- 

o when there are technical difficulties in generating the electronic 

DIN, or 

 

o when communication regarding investigation/enquiry, 

verification etc. is required to issued at short notice or in 

urgent situations and the authorized officer is outside the office 

in the discharge of his official duties 

 

 It is also clarified that any specified communication which does not 

bear the electronically generated DIN and is not covered by the 



exceptions mentioned in above para, shall be treated as invalid and 

shall be deemed to have never been issued. 

 

3. Restriction in availment of input tax credit in terms of sub-rule (4) of 

rule 36 of CGST Rules, 2017 - Circular No. 123/42/2019– GST 

 

 With effect from 09th October, 2019 vide notification no 49/2019-CT 

following rules have been incorporated in Rule 36 “(4) Input tax credit to be 

availed by a registered person in respect of invoices or debit notes, the details 

of which have not been uploaded by the suppliers under sub-section (1) of 

section 37, shall not exceed 20 per cent. of the eligible credit available in 

respect of invoices or debit notes the details of which have been uploaded by 

the suppliers under sub-section (1) of section 37.” 
 Hence, a tax payer shall not be allowed to take input tax credit more than 

120% of eligible input tax credit as per GSTR 2A in case all the invoices for 

the tax period are not uploaded by suppliers. Following issues are explained 

by the board Vide above circular. 

o The restriction of availment of ITC is imposed only in respect of those 

invoices / debit notes, details of which are required to be uploaded by 

the suppliers under sub-section (1) of section 37 and which have not 

been uploaded. Therefore, taxpayers may avail full ITC in respect of 

IGST paid on import, documents issued under RCM, credit received 

from ISD etc. which are outside the ambit of sub-section (1) of section 

37, provided that eligibility conditions for availment of ITC are met in 

respect of the same. 

o The restriction imposed is not supplier wise. The credit available 

under sub-rule (4) of rule 36 is linked to total eligible credit from all 

suppliers against all supplies whose details have been uploaded by 

the suppliers. Further, the calculation would be based on only those 

invoices which are otherwise eligible for ITC. 

o The amount of input tax credit in respect of the invoices / debit notes 

whose details have not been uploaded by the suppliers shall not 

exceed 20% of the eligible input tax credit available to the recipient in 

respect of invoices or debit notes the details of which have been 

uploaded by the suppliers under sub-section (1) of section 37 as on 

the due date of filing of the returns in FORM GSTR-1 of the suppliers 

for the said tax period. The taxpayer may have to ascertain the same 

from his auto populated FORM GSTR 2A as available on the due date 

of filing of FORM GSTR-1 under sub-section (1) of section 37. 

 

 

 



4. Clarification on scope of the notification entry at item (id), related to 

job work, under heading 9988 of Notification No. 11/2017-Central Tax 

(Rate) dated 28-06-2017 – GST - Circular No. 126/45/2019-GST 

 

A clarification is issued by board on the scope of the notification entry at 

item (id) under heading 9988 of Notification No. 11/2017-Central Tax (Rate) 

dated 28-06-2017 inserted with effect from 01-10-2019 to implement the 

recommendation of the GST Council to reduce rate of GST on all job work 

services, which earlier attracted 18 % rate, to 12%. 

 

It has been stated that the entry at item (id) under heading 9988 of 

Notification No. 11/2017-Central Tax (Rate) dated 28-06-2017 inserted with 

effect from 01-10-2019, prescribes 12% GST rate for all services by way of 

job work. This makes the entry at item (iv) which covers “manufacturing 

services on physical inputs owned by others” with GST rate of 18%, 

redundant. 

 

Job work has been defined in CGST Act as under. 

 

“Job work means any treatment or processing undertaken by a person on 

goods belonging to another registered person and the expression ‘job worker’ 
shall be construed accordingly.” 
 

In view of the above, it may be seen that there is a clear demarcation 

between scope of the entries at item (id) and item (iv) under heading 9988 of 

Notification No. 11/2017-Central Tax (Rate) dated 28-06-2017. Entry at item 

(id) covers only job work services as defined in section 2 (68) of CGST Act, 

2017, that is, services by way of treatment or processing undertaken by a 

person on goods belonging to another registered person. On the other hand, 

the entry at item (iv) specifically excludes the services covered by entry at 

item (id), and therefore, covers only such services which are carried out on 

physical inputs (goods) which are owned by persons other than those 

registered under the CGST Act. 

 

 



Some Important Updates on Companies Act 2013 and Insolvency and 

Bankruptcy Code 2016 

CA. Sripriya Kumar 

Identification and flagging of Disqualified Directors 

Click on Link : http://www.mca.gov.in/Ministry/pdf/Upload_31102019.pdf 

Please note that the Registrar of 

Companies(ROCs) are in process of 

identification and flagging of Directors 
disqualified under section 164(2)(a) of the 

Companies Act, 2013 for their default of non-

filing of financial statements or annual return 

for continuous period of three financial years 

i.e. 2015-16, 2016-17, 2017-18. In this regard 

all the defaulting directors are hereby cautioned 

to find the pending statutory returns and do 

necessary compliance as per provisions of law, 

otherwise actions will be initiated under section 

164 of the Companies Act ,2013 and Rules 

made thereunder. The DIN of such Directors 

are not allowed to be used for filing any e-

forms on MCA21 portal.’’ ( emphasis supplied 

) 

The disqualification may arise when the 

company has defaulted in filing of the financial 

statements or annual return for a continuous 

period of Three financial years (i.e. 2015-16, 

2016-17, 2017-18). 

It appears that the RoC after identification and 

flagging off would not allow the DIN to be used 

for filing of any e-forms on the MCA portal 

Kindly advise clients to ensure compliance in 

this regard as it appears that there would 

potentially result in the Directors DIN not being 

usable for any other companies where there are 

no such defaults also. This would mean that all 

financial statements that have not been filed till 

date should be completed and filed at the 

earliest  

 

 

Extension of Time for Filing NFRA 2  

 

Click on Link : http://www.mca.gov.in/Ministry/pdf/NFRA_27112019.pdf 

The Ministry of Corporate Affairs has received 

several representations regarding extension of 

the last date of filing of Form NFRA-2, which 

is required to be filed under rule 5 of the 

National Financial Reporting Authority Rules, 

2018.  The matter has been examined and it is 

stated that the time limit for filing Form 

NFRA-2 will be 90 days from the date of 

deployment of this form on the website of 

National Financial Reporting Authority 

(NFRA).    

 

For the categories of Companies and auditors for 

which this rule is applicable, click on link for 

Rule 3 of the National Financial Reporting 

Authority Rules 2018 

http://ebook.mca.gov.in/Default.aspx?page=rules 

.  For Rule 5 which prescribes the Annual Return 

to be filed in NFRA 2 , click on link for the 

Amendment Rules 2019 at 

http://ebook.mca.gov.in/Default.aspx?page=rules 
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Insolvency Resolution Process for Personal Guarantors to Corporate Debtors 

 

Click on Link : http://www.mca.gov.in/Ministry/pdf/Notification_18112019.pdf 

http://www.mca.gov.in/Ministry/pdf/ResolutionandBankructy%20Rules_19112019.pdf 

The Government has notified that the 

Insolvency Resolution Process for Personal 

Guarantors to Corporate debtors shall come 

into force on December 1, 2019 and notified 

the rules for the same  

 

In exercise of the powers conferred by sub-

section (3) of section 1 of the Insolvency and 

Bankruptcy Code, 2016 (31 of 2016), the Central 

Government hereby appoints the 1st day of 

December, 2019 as the date on which the 

following provisions of the said Code only in so 

far as they relate to personal guarantors to 

corporate debtors, shall come into force   

(1) clause (e) of section 2;   

(2)  section 78 (except with regard to fresh start 

process) and section 79;  

(3)  sections 94 to 187 [both inclusive];  

(4)  clause (g) to clause (i) of sub-section (2) of 

section 239;  

(5)  clause (m) to clause (zc) of sub-section (2) of 

section 239;   

(6)  clause (zn) to clause (zs) of sub-section (2) of 

section 240; and  

(7)  section 249.  

 

The Government has also notified the rules in 

this regard by the  Insolvency and Bankruptcy 

(Application to Adjudicating Authority for 

Insolvency Resolution Process for Personal 

Guarantors to Corporate Debtors) Rules, 2019 

These rules stipulate the manner of filing of 

applications before the Adjudicating Authority 

and till such time, rules of procedure for conduct 

of proceedings under the Code are notified, the 

applications under rules 6 and 7 shall be filed  

and dealt with by the Adjudicating Authority in 

accordance with 

(a) rules 20, 21, 22, 23, 24 and 26 of Part III of 

the National Company Law Tribunal Rules, 2016 

made under section 469 of the Companies Act, 

2013 (18 of 2013); or    

(b) rule 3 of the Debt Recovery Tribunal 

(Procedure) Rules, 1993 made under section 36 

of the Recovery of Debts and Bankruptcy Act, 

1993 (51 of 1993) and regulations 3, 4, 5 and 11 

of the Debt Recovery Tribunal Regulations, 2015 

made under section 22 of the Recovery of Debts 

and Bankruptcy Act, 1993,  as the case may be 

 

 

http://www.mca.gov.in/Ministry/pdf/Notification_18112019.pdf
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MADRAS HIGH COURT Judgments in VAT CST GST 
by Sampathkumar V V  

 
Freight Charges: Rule 8 (2) of TNVAT Rules 2006, specifically excludes the freight charges 
as post-sale charges which are separately charged in the invoices. The Division Bench of this 
Court, in a recent decision reported in 2019 (1) TMI 711 in the case of M/s. Larsen & Toubro 
Limited Vs. State of Tamil Nadu, had held that the cost of freight and delivery or cost of 
transportation cannot be included in the sale price, where they are separately charged and 
when the freight charges and pumping charges have been separately shown in the invoices 
without including the same in the cost of the goods, the tax cannot be levied on the same. 
M/s.Technomax Building Solutions India (Pvt) Ltd., Coimbatore Vs AC (CT), Thudiyalur 
Assessment Circle W.P.Nos.932 & 933 of 2013 DATED: 20.06.2019 
 
Personal hearing: Order of assessment was passed in the absence of any reply filed by the 
petitioner.  The petitioner sought for third party documents, which are relied on by the 
Assessing Officer. Those documents were not furnished to the petitioner.  Court has 
remitted the matter back to the AO with specific directions to redo the assessment once 
again after furnishing copies of documents to the petitioner. Tvl.Anuj Traders vs. AC (ST) 
Shevapet (North) Assessment Circle W.P.No.6717 of 2019 DATED: 18.09.2019 
 
Remand directions: Stating that no reply filed or filed the declaration forms till date, the 
notified proposal is confirmed by the AO. The writ petitioner sought time to the notice dated 
23.06.2014 bearing CST/697145/2006-07 and the same has been duly received by the 
respondent namely CTO, Nungambakkam Assessment Circle, Chennai – 600 031. 
Considering that there was floods, deluge, disruption of normal life in November-December 
of 2015, this Court is inclined to set aside the impugned order and remanded the matter with 
directions. Tvl. KJK Poly diamonds International (p) Ltd., Vs the AC (CT), 
Nungambakkam Assessment Circle W.P.No. 8593 of 2019 DATED: 20.06.2019 
 
Export oriented units: Claim for the refund of input tax credit relating to the supply made to 
100% export oriented units situated inside the SEZ was  rejected without a proper speaking 
order The matter is remitted back to the respondent for passing fresh orders on merits and 
in accordance with law with reasons and findings. M/s.R.R.K.Alloys vs. AC (ST) Avinashi 
Circle Coimbatore. W.P.Nos.25042, 25045 & 25046 of 2019 DATED: 05.09.2019 
 
Limitation: The AO sought to revise the assessment in respect of assessment years 2008-09, 
2009-10 & 2010-11, to which, the deemed assessment has already been taken place and 
completed on 30.06.2012. Therefore, if the AO intends to revise the assessment based on a 
reason that the turnover has escaped assessment or that the assessee has wrongly availed the 
Input Tax Credit, he ought to have proceeded to determine it within the time (i.e., on or 
before 30.06.2018) prescribed u/s 27 of the TNVAT Act. Owing to the meaning of the term 
“determine”, the Court came to the conclusion that impugned assessment orders are barred 
by limitation.  M/s.Chhotabhai Retailing India P. Ltd, Vs. AC (ST) Nungambakkam 
Assessment Circle, W.P.Nos.31431, 31433, 31434 of 2018 Dated: 05.09.2019  
 
Input Tax Credit: The application for the transfer or input tax credit from the transferor 
company to the transferee company has not taken place as no orders were passed by the 
AO, for past five years. In a writ petition, the Court directed the respondent to consider the 
application filed in this regard by the petitioner on 01.08.2013 and pass orders on the same 
on merits and in accordance with law. Orix Auto Infrastructure Services Ltd., vs. AC (CT) 
Royapettah Assessment Circle Chennai W.P.No.26792 of 2019 DATED: 06.09.2019 



 
Time sought for reply:  In these cases, the Assessee has sought for time to file their objection 
through their letter dated 15.03.2019.  Such communication was also received by the AO, as 
found in the impugned order itself.  If that be the case, the AO is not justified in proceeding 
to pass the assessment orders without informing the assessee as to whether their request for 
time to submit their reply has been accepted or rejected.  The act of the AO in not passing 
any order on the request of the petitioner seeking for time and proceeding to pass the orders 
of assessment straightway, amounts to violation of principles of natural justice. Delphi TVS 
Technologies Limited Vs. AC (ST), (BYA),   Anna Salai Assessment Circle, Chennai 600 
006. W.P.Nos.11757, 11765, 11769, 11774 and 11777 of 2019 Dated 09.09.2019. 
 
Assessment: In an assessment process, after considering the objections to the proposal 
notice, if the assessing officer intends/decides to drop the proposal as a whole, there is no 
need for personal hearing. On the other hand, if the assessing officer intends/ decides to 
confirm the proposal either in part or whole, then he should invite the assessee for personal 
hearing. Stating so, the Court concluded that when an order of assessment is passed u/s 
22(4) of the TNVAT Act 2006, the assessee has right to be heard in person. T.M.Natarajan & 
Company Vs. AC, Pollachi Rural Assessment Circle. W.P.Nos.7905, 7918 & 7924 of 2019 
Dated: 13.09.2019  
 
Penalty: Penalty cannot be levied without affording a personal hearing to the assesse. M/s. 
National Tyre Re-treading vs. The State Tax Officer, Vandavasi  W.P.No.27349 of 2019 
DATED: 16.09.2019 
 
Advance Rulings: Without providing an opportunity of personal hearing the application for 
Advance Ruling cannot be rejected vide proviso to Section 48A of the Tamil Nadu VAT Act, 
2006, M/s.V.L.S.Fibre Vs. Authority for Clarification and Advance Ruling, W.P.No.16792 
of 2019 Dated: 18.09.2019  
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Income Tax Updates  

                                                                                   V.K.Subramani 

vks111164@gmail.com 

 

1. Penalty proceedings initiated against assessee cannot be continued against legal 

representative:  In CIT v. Smt. S.Gowri (2019) 417 ITR 45 (Mad) proceedings for levy of 

penalty under section 271(1)(c) was initiated against the assessee and subsequently it 

was continued against the legal representative.  The tribunal held that the penalty 

proceedings cannot be continued against the legal representative in spite of the specific 

provision contained in section 159(2)(b). The Court held that the provisions of section 

271(1)(c) depend upon the guilty animus or mens rea on the part of the assessee 

concerned.  The legal representative cannot be held liable to defend those penalty 

proceedings or be held guilty of any mens rea on the part of the late assessee.   Where 

the penalty proceedings are not concluded against living assessee, the legal heirs cannot 

be held liable to face those proceedings or pay any sum determined as penalty under the 

Act.  Though this decision is on section 271(1)(c) penalty, the rationale of the decision 

could be applied for all penalties leviable under the Act.   

 

2. Notice for reassessment solely based on statement recorded during income-tax 

survey is not valid in law: In A.Thangavel Nadar Stores v. ITO (2019) 417 ITR 50 (Mad) 

the assessee filed a writ challenging the issue of notice under section 148 based on the 

statement recorded during the course of survey conducted under section 133A. There was 

no incriminating material found in the course of survey as can be seen from the 

Mahazarnama recorded on the day of survey by the survey team.  The Court held that a 

statement recorded under section 133A is distinct and different from a statement recorded 

under section 132(4) which is recorded in the course of search and seizure.  The Court 

held that a statement recorded by the searching officer under section 132(4) is specifically 

permitted to be used as evidence in any proceeding under the Act but there is no similar 

sanctity ascribed to the statement recorded under section 133A. The utility of a statement 

recorded in the course of survey is limited to the extent it is useful or relevant to any 

proceeding under the Act.  Accordingly, notice for reassessment solely based on the 

sworn statement recorded under section 133A is not tenable in law.  

 

3. Income tax survey cannot be converted in to search under section 132 except for 

the reasons contained in section 132(1):  In Pawan Kumar Goel v. Union of India (2019) 

417 ITR 82 (P&H) the Officials of the Income-tax Department entered the business 

premises of the petitioner and wanted him to sign the documents without disclosing their 

contents.  When the assessee asked for the reasons a summon under section 131 was 



served and the officials wanted to carryout a survey operation under section 133A.  The 

petitioner voluntarily  disclosed cash held in the premises exceeding Rs.2 crores. He also 

cooperated with the Officials of the Department by providing books of account, keys of 

lockers and all other necessary support during survey.  The assessee contested the issue 

of summons under section 131(1) and conversion of survey into search and seizure.  The 

court took note of the Bombay High Court decision in the case of L.R.Gupta v. Union of 

India (1992) 46 DLT 14 where it was held that a search under section 132 is a serious 

invasion into the privacy of a citizen.  No search under section 132(1) can be ordered 

except for any of the reasons contained in clause (a), (b) or (c). Accordingly, it held that 

the survey proceedings cannot be converted into search in violation of the legal procedure 

contained in the statute. 

 

4. Cash seized under the guidelines of the Election Commission is not a seizure 

consequent to section 132: In Indian Traders v. State of Bihar (2019) 417 ITR 95 (Patna) 

as per the guidelines of the Election Commission a flying squad entered into the business 

premises of the petitioner claiming knowledge about huge cash lying therein meant for use 

in elections for influencing voters in violation of the election laws and guidelines.  The 

petitioner did not receive any notice and the authority vested with the flying squad was 

also not known to him.  The petitioner handed over the cash which was a collection of 

payments received from different customers and meant for different purposes.  The cash 

was not counted by the flying squad, who simply collected the cash, prepared a seizure list 

and left the business premises.  The petitioner challenged the seizure by the flying squad 

as per the guidelines of Election Commission of India which could not be equated to a raid 

conducted under section 132 of the Income tax Act nor could any order be passed in 

purported exercise of jurisdiction under section 226(3) of the Income-tax Act, 1961. The 

court held that as per clause 16(iv) of the guidelines, the Nodal Officer of the Income-tax 

Department must be informed if a release above Rs.10 lakh is to be effected and there is 

no obligation on the Committee to transfer the cash to the Income-tax Department.  

Accordingly it was held that the action of the District Treasury Officer, Muzaffarpur in 

transferring the money to the Income-tax Department is not tenable in law. However, the 

Court gave a disclaimer by stating that it has not expressed its opinion on the exercise of 

powers by the Income-tax Department under sections 131 and 132A of the Act.  In other 

words, if the Department had seized cash by invoking these provisions, the seizure might 

have been in compliance with the legal provisions. 

 

5. Application for settlement of case by a company when the specified persons have 

less than 20% shareholding:  In Bhatia Colonizers (P) Ltd v. Dy. CIT (2019) 417 ITR 143 

(Raj) the directors of the company declared additional income in their personal hands on 

which tax payable was above Rs.50 lakhs each.  The company also applied for settlement 

of the case by declaring additional income of Rs.30.90 lakhs with resultant tax liability of 



Rs.10.03 lakhs.  The issue before the court was whether the shareholding of all the 

directors is to be reckoned for ascertaining the 20% substantial interest or is it with 

reference to any one director who has preferred settlement of the case with shareholding 

exceeding 20%.  The Court held that substantial interest for clause (vi) of Explanation to 

section 245C(1) would reveal that at least one shareholder who has preferred settlement 

of his case, must hold not less than 20% of the voting power in the company.  Clubbing of 

shareholding of different shareholders to make it 20% to satisfy the criteria of substantial 

interest is not permissible under the law.  
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CIRCULAR 

 

SEBI/HO/CDMRD/DRMP/CIR/P/2019/149                  November 29, 2019 

 

To,  

 

The Managing Directors / Chief Executive Officers,  

All Recognised Stock Exchanges and Clearing Corporations having 

Commodity Derivatives Segment 

 

Sir / Madam,  

 

Sub: Cut-off Time for Determining Minimum Threshold of Margins to be 

Collected from Clients 

  

1. SEBI vide circular SEBI/HO/CDMRD/DRMP/CIR/P/2016/80 dated September 07, 

2016 and SEBI/HO/CDMRD/DRMP/CIR/P/2019/73 dated June 20, 2019 

prescribed mechanism for levying penalties on short-collection/non-collection of 

Margins. 

 

2. SEBI has received feedback from the market participants that members currently 

report margins collected from their clients to clearing corporations (CCs) vis-à-vis 

the End of Day (EOD) Risk Parameters File (RPF) generated by the CC. In case 

of commodity derivative products that are traded beyond 5:00 PM, members face 

difficulty in collecting Initial Margin (IM)/Extreme Loss Margin from their respective 

clients. This is because final margin requirements are crystallized at EOD, which 

is beyond banking hours. 

 

3. In the light of the above, following has been decided for commodity derivative 

contracts, having trading hours beyond 5:00 PM:- 

a. For the purpose of determining minimum threshold of margins to be 

collected by members from their clients, cut off time shall be kept as 5:00 

PM. 

b. Risk Parameter File (RPF) to be generated at cut-off time shall be applied 

on clients’ EOD portfolio for the purpose of determining minimum threshold 

of margin to be collected from clients by members. 

c. Similarly for the purpose of determining minimum threshold of Extreme Loss 

Margin (ELM) to be collected from clients, EOD client portfolio shall be 

https://www.sebi.gov.in/legal/circulars/sep-2016/mechanism-for-regular-monitoring-of-and-penalty-for-short-collection-non-collection-of-margins-from-clients_33145.html
https://www.sebi.gov.in/legal/circulars/jun-2019/credit-of-penalty-for-short-collection-non-collection-of-margins-on-commodity-derivatives-segments-to-core-sgf_43350.html
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valued at the half an hour weighted average trade price arrived at cut-off 

time stipulated above. 

4. For commodity derivative contracts having trading till 5:00 PM, margin collection 

from clients shall be on EOD basis. 

  

5. Further it is also clarified that there shall not by any change in norms regarding 

margin computation and collection by the CC from its members. 

 

6. This circular shall be effective from April 01, 2020. 

 

7. This circular is issued in exercise of the powers conferred under Section 11(1) of 

the Securities and Exchange Board of India Act 1992, read with Section 10 of the 

Securities Contracts (Regulation) Act, 1956 to protect the interests of investors in 

securities and to promote the development of, and to regulate the securities 

market. 

 

8. This circular is available on SEBI website at www.sebi.gov.in. 

 

Yours faithfully,  

 

 

Vishal V. Nair 

Deputy General Manager  

Division of Risk Management 

Commodity Derivatives Market Regulation Department 

vishaln@sebi.gov.in 

mailto:vishaln@sebi.gov.in
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